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Under the terms of the nonqualified deferred 
compensation plan, R and C are eligible to 
participate only if they do not make elective 
contributions under the cash or deferred ar-
rangement. Participation in the nonqualified 
plan is a contingent benefit for purposes of 
this paragraph (e)(6), because R’s and C’s 
participation is conditioned on their electing 
not to make elective contributions under the 
cash or deferred arrangement.

Example 2. Employer T maintains a cash or 
deferred arrangement for all its employees. 
Employer T also maintains a nonqualified 
deferred compensation plan for two highly 
paid executives, Employees R and C. Under 
the terms of the arrangements, Employees R 
and C may defer a maximum of 10 percent of 
their compensation, and may allocate their 
deferral between the cash or deferred ar-
rangement and the nonqualified deferred 
compensation plan in any way they choose 
(subject to the overall 10 percent maximum). 
Because the maximum deferral available 
under the nonqualified deferred compensa-
tion plan depends on the elective deferrals 
made under the cash or deferred arrange-
ment, the right to participate in the non-
qualified plan is a contingent benefit for pur-
poses of paragraph (e)(6).

(7) Coordination with other plans. For 
plan years beginning after December 
31, 1988, or such later date provided in 
paragraph (h) of this section, a cash or 
deferred arrangement satisfies this 
paragraph (e) only if no elective con-
tributions (or qualified matching con-
tributions treated as elective contribu-
tions under paragraph (b)(5) of this sec-
tion) under the arrangement are taken 
into account for purposes of deter-
mining whether any other contribu-
tions under any plan (including the 
plan to which the elective contribu-
tions are made) satisfy the require-
ments of section 401(a). Indeed, the por-
tion of a plan that consists of elective 
contributions is treated as a separate 
plan for purposes of sections 401(a)(4) 
and 410(b). See § 1.410(b)–7(c)(1). Simi-
larly, elective contributions under a 
cash or deferred arrangement generally 
may not be taken into account in de-
termining whether a plan satisfies the 
minimum contribution or benefit re-
quirements of section 416. See § 1.416–1, 
M–20. However, qualified nonelective 
contributions that are treated as elec-
tive contributions for purposes of sec-
tion 401(k)(3) under paragraph (b)(5) of 
this section may be used to enable a 
plan to satisfy the minimum contribu-
tion or benefit requirements under sec-

tion 416. See § 1.416–1, M–18. This para-
graph (e) does not apply for purposes of 
determining whether a plan satisfies 
the average benefit percentage require-
ment of section 410(b)(2)(A)(ii). See also 
§ 1.401(m)–1(b)(5) for circumstances 
under which elective contributions 
may be used to determine whether a 
plan satisfies the requirements of sec-
tion 401(m). 

(8) Recordkeeping requirements. For 
plan years beginning after December 
31, 1986, or such later date provided in 
paragraph (h) of this section, a cash or 
deferred arrangement satisfies this 
paragraph (e) only if the employer 
maintains the records necessary to 
demonstrate compliance with the ap-
plicable nondiscrimination require-
ments of paragraph (b) of this section, 
including the extent to which qualified 
nonelective contributions and qualified 
matching contributions are taken into 
account. 

(9) Consistent application of separate 
line of business rules. If an employer is 
treated as operating qualified separate 
lines of business under section 414(r) in 
accordance with § 1.414(r)–1(b) for pur-
poses of applying section 410(b), and ap-
plies the special rule for employer-wide 
plans in § 1.414(r)–1(c)(2)(ii) to the por-
tion of the plan that consists of con-
tributions under the cash or deferred 
arrangement, then the requirements of 
section 401(k) and this section must be 
applied on an employer-wide rather 
than a qualified-separate-line-of-busi-
ness basis to all of the plans or por-
tions of plans taken into account in de-
termining whether the cash or deferred 
arrangement is a qualified cash or de-
ferred arrangement, regardless of 
whether those plans or portions of 
plans also satisfy the requirements 
necessary to apply the special rule in 
§ 1.414(r)–1(c)(2)(ii). Conversely, if an 
employer is treated as operating quali-
fied separate lines of business under 
section 414(r) in accordance with 
§ 1.414(r)–1(b) for purposes of applying 
section 410(b), and does not apply the 
special rule for employer-wide plans in 
§ 1.414(r)–1(c)(2)(ii) to the portion of the 
plan that consists of contributions 
under the cash or deferred arrange-
ment, then the requirements of section 
401(k) and this section must be applied 
on a qualified-separate-line-of-business 
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rather than an employer-wide basis to 
all of the plans or portions of plans 
taken into account in determining 
whether the cash or deferred arrange-
ment is a qualified cash or deferred ar-
rangement, regardless of whether one 
or more of those plans or portions of 
plans is tested under the special rule 
§ 1.414(r)–1(c)(2)(ii). This requirement 
applies solely for purposes of deter-
mining whether the cash or deferred 
arrangement is a qualified cash or de-
ferred arrangement under section 
401(k) and this section. The rules of 
this paragraph are illustrated by the 
following example.

Example. (i) Employer A maintains a prof-
it-sharing plan that includes a cash or de-
ferred arrangement in which all of the em-
ployees of Employer A are eligible to partici-
pate. Employer A is treated as operating 
qualified separate lines of business under 
section 414(r) in accordance with § 1.414(r)–
1(b) for purposes of applying section 410(b). 
However, Employer A applies the special 
rule for employer-wide plans in § 1.414(r)–
1(c)(2)(ii) to the portion of its profit-sharing 
plan that consists of elective contributions 
under the cash or deferred arrangement (and 
to no other plans or portions of plans). Em-
ployer A makes qualified nonelective con-
tributions to the profit-sharing plan for the 
1995 plan year, and the profit-sharing plan 
provides that these qualified nonelective 
contributions may be used to satisfy the ac-
tual deferral percentage test. 

(ii) Under these facts, the requirements of 
sections 401(a)(4) and 410(b) must be applied 
on an employer-wide rather than a qualified-
separate-line-of-business basis in deter-
mining whether the qualified nonelective 
contributions made to the profit-sharing 
plan satisfy the requirements of § 1.401(k)–
1(b)(5), and thus whether they may be taken 
into account under the actual deferral per-
centage test. Therefore, in order for the non-
elective contributions to be used to satisfy 
the actual deferral percentage test, both (1) 
the total amount of nonelective contribu-
tions under the profit-sharing plan, includ-
ing the qualified nonelective contributions 
to be used to satisfy the actual deferral per-
centage test, and (2) the total amount of 
nonelective contributions under the profit-
sharing plan, excluding the qualified non-
elective contributions to be used to satisfy 
the actual deferral percentage test, must 
satisfy the requirements of section 401(a)(4) 
on an employer-wide basis. Of course, in 
order for the profit-sharing plan to satisfy 
section 401(a), it must still satisfy sections 
410(b) and 401(a)(4) on a qualified-separate-
line-of-business basis.

(f) Correction of excess contributions—
(1) General rule—(i) Permissible correction 
methods. A cash or deferred arrange-
ment does not fail to satisfy the re-
quirements of section 401(k)(3) or para-
graph (b)(2) of this section with respect 
to the amount of elective contributions 
under the arrangement if the employer, 
in accordance with the terms of the 
plan that includes the cash or deferred 
arrangement and paragraph (b)(5) of 
this section, makes qualified nonelec-
tive contributions or qualified match-
ing contributions that are treated as 
elective contributions under the ar-
rangement and that, in combination 
with the elective contributions, satisfy 
the requirements of paragraph (b)(2) of 
this section. In addition, a cash or de-
ferred arrangement does not fail to sat-
isfy the requirements of section 
401(k)(3) or paragraph (b)(2) of this sec-
tion for a plan year with respect to the 
amount of the elective contributions 
under the arrangement if, in accord-
ance with the terms of the plan that 
includes the cash or deferred arrange-
ment, excess contributions are re-
characterized in accordance with para-
graph (f)(3) of this section, or excess 
contributions (and income allocable 
thereto) are distributed in accordance 
with paragraph (f)(4) of this section. 

(ii) Combination of correction methods. 
A plan may use any of the correction 
methods described in paragraph (f)(1)(i) 
of this section, may limit elective con-
tributions in a manner designed to pre-
vent excess contributions from being 
made, or may use a combination of 
these methods, to avoid or correct ex-
cess contributions. Thus, for example, 
a portion of the excess contributions 
for a highly compensated employee 
may be recharacterized under para-
graph (f)(3) of this section, and the re-
maining portion of the excess contribu-
tions may be distributed under para-
graph (f)(4) of this section. A plan may 
require or permit a highly compensated 
employee to elect whether any excess 
contributions are to be recharacterized 
or distributed. 

(iii) Impermissible correction methods. 
Excess contributions for a plan year 
may not remain unallocated or be allo-
cated to a suspense account for alloca-
tion to one or more employees in any 
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